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1 The Appellant Somers's CA SE. 


FT H E Appellant Somers and Nathajiel Franklin having been Partners together at Exeter for ſeve- 
to July, 1726. | 


ral Years as Merchants, on the 1oth of July; 1726. the Partnerſhip was diſſolved, and there- 
rtoerſbip diſſolv d. 


upon Franklin left the Appellant, and went immediately to the Reſpondent Dorothy Goſæill's 
Houſe at Exeter, where he reſided and carried on a Trade with or for her till the Time of his 
Death, which happened the 29th of October, 1727. = 


retence of a Debt That during the Partnerfhip, the Reſpondent being a De 


4 aler in Remittances, there had been ſeveral 
zue to Goiwwill. | 


Tranſactions between the Partners and her, as well in that Way as in other Ways of Trade, and parti- 
cularly from the Year 1719. to the End of 1720. there had been many Bills of Exchange drawn for their 
Uſe, for Value received, which had been taken by them of her in the uſual Courſe of Dealing, and for 
which ſhe had been paid at or before the Time of the Draught, according to the known Method of draw- 
ing at Eveter. | | 2 958 ; 
o Deman! thereof, While the Partnerſhip continued, there was never any Demand on the Account of any of theſe Draughts, 
Ua Year after the hut above a Year after the Diſſolution of the Partnerſhip, the Reſpondent Gofwil!, upon the 1 1th of July, 
wtnerſhuP. 1727. (when Franklin, who had been for ſeveral Years before, and was then under a Contract of Mar- 
riage with her, lived with her, and carried on a Trade with her Stock) ſet up a Pretence that Franklin, the 
re tor 10 tl. 195. 24th of May, 1725. borrowed of her on a promiſory Note, ſigned by him in the Name of himſelf and the 
gu d only by Frank- Appellant Somers, 1016“. 19 5. which Note is in theſe Words, Borrowed and received of Mrs. Dorothy 
b.  Goſwill One thouſand and ſixteen Pounds nineteen Shillings, which wwe promiſe to pay ber or Order on Demand. 
Witneſs our Hands in Exon, May 240b, 1725. Somers and Franklin. But tho' the Note is ſigned with the 
Names both of Franklin and the Appellant Somers, the Appellant's Name was ſet to it by Franklin. 
iaitious Account The Appellant, who had never before heard of this Note, or any Debt due to her, being ſurprized, 
nt r _— and requiring ſome Account thereof, ſhe admitted that no Money was advanced when the Note was 
124 1 2 6l. 18 iven; bur afterwards pretending that the Note was made up of ſome Bills of Exchange drawn in the 
| , ep 1720. which ſhe ſent Franklin for the Uſe of the Partnerſhip, ſhe on the 24th of Auguſt 1727. ſix 
Weeks after ſuch Demand, ſent to the Appellant a fictitious Account, whereby ſhe charged the Partner- 
ſhip as Debtors for eight Bills of Exchange of 1007. each, as drawn by her between the 22d of April and 
7th of Auguſt 1720. payable to Somers and Franklin, (tho? in every one of them there were the Words 
(Value received) and thereby computing Intereſt upon Intereſt, in an arbitrary Manner, to anſwer their 
Purpoſe to the Day of giving the Note, which produced the Sum of 1018 J. 5 s. 3 d. being pretty near 
the Sum of 10167. 195. for which Franklin gave the Note. | | | Fe 
dong Picfumptions The Appellant being no ways privy to the giving of this Note, or to the pretended Loan of the 800 J. 
the Fititiounels and knowing that all Bills drawn for the Partnerſhip were regularly paid for according to the common 
F Dealings, had great Reaſon to believe that this was a mere Contrivance between her and 
Franklin, to charge the Appellant with fo large a Sum, which would come into his own Pocket, he being 
then under a Contract to marry her, and the rather, becauſe in the Year 1720. the Reſpondent was fo far 
from being able to lend the Money, that ſhe had met with ſuch Loſſes that ſhe was forced to borrow con- 
ſiderable Sums of Money to ſupport her Credit, which, for want of Money, was almoſt quite gone at the 
very Times when. thoſe Sums are pretended to have been lent by her, and the Reſpondent did not pre- 
tend that there was any Note or Memorandum given as an Evidence of ſuch Loan, nor fo much as any 
Entry in her own Books of any ſuch pretended Debt, or that ſhe ever gave the leaſt Hint to the Appel- 
lant of any ſuch Loan or Debt till 1727. tho? ſhe had feen him during all that Time almoſt every Week, 
and ſometimes every Day. | | | | | | 
2 OQober, 1727- Therefore the Appellant Somers, on the 12th of OZober following, exhibited his Bill in the Court of 
ppcliant's Bill. Chancery againſt the Reſpondent Gofwill and Frankiin, to obtain a Diſcovery of this Tranſaction, and of 
all the Bills and other Dealings between her and the Partners, and to be relieved againſt this Note, and 
that it might be delivered up and cancelled, and that the faid Franklin and Goſwill might reſpectively 
account for all Matters touching or relating to the Partnerſhip, and likewiſe prayed an Injunction to 
ſtay any Proceedings at Law on the ſaid Note. | 
mklin died in Go The ſaid Franklin died in the Reſpondent's Houſe, without anſwering the Bill, and ſhe on his Death 


ils Houle, whoad- t Ok out Letters of Adminiſtration to him. 
miſter d to him. 


„ January 10. 1727. the ſaid Dorothy Goſawi!l put in her Anſwer, and inſiſted, that the Conſideration of 
ſpondent's Au- the faid Note was as is before mentioned, and thereby admitted that the ſaid Franklin and foe were contratted 
er. in Marriage when the Note was given; that ſbe had not made the Partnerſhip Debtors in her Books for the 
Bills; that they all expreſſed to be drawn for Value received; and that ſhe was then, and ever ſince, a Borrower 
of Money, having loſt ſeveral thouſand Pounds in leſs than a Year before the pretended Loan; aid that fhe 
might ſay, If more ſuch Loſſes ſhould happen, ſhe ſhould fail; and ſhe admitted likewiſe, that th“ ſhe ſaxw the 
Appellant Somers from the Year 1720. to the Year 1727. every Week, yet that ſhe did not make any Demand 
of the ſaid pretended Debt of the Appellant till the 11th of July, 1727. Tho it appeared by her gnſtver, and 
likewiſe by ber Letters to Franklin, that during that Time fhe not only borrowed Money, but was under ſich 
Difficulties for want thereof, that, among many other Expreſſions of the ſame kind, ſhe herſelf ſaith, that People 
wondered how fhe ſtood it. Yer, notwithſtanding this, the Defendant by her Anſwer inſiſted on having the 
Benefit of the Note as and in the Nature of a ftared Account, tho? ſhe hath proved no Account ſtated at 


che 


the Time of giving the Note; but, inſtead thereof, ſaid, that if a full and juſt Account of all Matters 
with the ſaid Somers and Franklin were made up and ſtated, excluſive of the ſaid Note and Intereſt, 
(whereby it appears no Account had ever been made up, this pretended Debt being only compoſed of 
Heis ſelected from one Side of an Account) the Balance would be in her Favour ſome few Pounds only; 
but offered to accept the Money due upon the Note, and to let all other Matters drop. This Anſwer be- 
On her Andwer, be- ing reported inſufficient, ſhe put in a ſecond, and thereby exhibited an Extract of all the Bills of Ex- 
ing reported nn change which ſhe drew in Favour of Somers and Franklin, amounting tb 61381. 43. 9 d. including the 
AD eight Bills for which ſhe pretends the Note was given, without the leaſt Mark of Diltinction from the 
wakes the Balance Other Bills, and in ſuch Schedule the ſaid eight Bills are intermix'd with other Bills of Exchange ap- 
due only 532» 5. pearing to be delivered at ſeveral Times in the ſame Year, (viz.) between the 15th of April, 17520: and 
7 d. ob. the 6th of Avgnſt following; and in the ſame Schedule ſhe ſets out an Accouht of ſeveral Sums received, 
amounting to 5605 J. 165. 1 d. ob. But inſtead of ſaying thoſe Sums were all that ſhe received on account 
of the Partners, ſhe only ſaid they were all except what was in Repayment of Money lent them by Mo- 
ney or in Bills, and not brought into any written Account, which, ſhe ſaid, ſhe could not then recol- 
lect, yet, even upon the Foot of her own Account, in which ſhe did not pretend to have given the Part- 
nerſhip all the Credit they were intitled to, the Balance to herſelf, when the ſtems of her Schedule are caſt 
up, is only 5321. 85. 7 di ob. | 1 . 
1 Decemb. 1730, In order to reduce this pretended Balance, the Appellant Somers amended his Bill, and obtained from 
Somers by amended her a Diſcovery, that a Bill drawn on Eliſha Richardſon for 170 l. the 8th of Auguſt 1719, and other 
Bill ſers forth ETTOrs Bills on Mrs. Drake, amounting to 250 J. (for all which the Partnerſhip is made Debtor in the Schedule 
whe Par annexed to her former Anſwer) were returned unpaid, both Drake and Richara/on: proving inſolvent z 
mount: of 520 J. and that-ſhe had alſo borrowed and received, by the Hands of her Servant Samuel Peirce, of the Part- 
which reduced the nerſhip, the Sum of 100 J. for which the Appellant Somers ſtill hath his Note, and her own Letter, 
pretenJed tan > OWnIng and returning Thanks for the Loan of it, dated the 2 1ſt of Auguſt 1719. and yet ſhe gave the 
, Ne cndem ad. Appellant no Credit for the fame in the ſaid Schedule; all which Sums amounted together to 520 J. 


he Reſpondent ad- g a nem paſar. a 
N So that on a Compariſon of her own Anſwers and Schedules, including the ſaid eight Bills pretended to 


be the Conſideration of the Note, only 12 J. 85. 7 d. remains due to her, whereupon ſhe herſelf be- 

came ſo inclinable to own that ſhe had been before in the Wrong, that having in her former Anſwer 
ſworn that ſhe had, as well as ſhe could, recollected what Bills were returned for Non- payment, ſhe in 

ber third Anſwer admitted, that upon reviewing her Books it appeared that the Appellant.Somers and Partner 
never had Credit for the ſaid Bills returned, but ſaid ſhe ſhould have been glad if the Appellant would hade 
produced to her the ſaid Bills, without the Expence of a Suit, and pretended that ſhe did not obſerve the ſame 
at the Time of putting in ber former Anfever z and further, that if there ſhould appear to be any other Error, the 
lame toads without her Knowledge, and that ſhe was ready to rectiſy the ſame on Notice. And ſuch Effect had 

this unexpected Diſcovery on her, that ſhe (who in her two former Anſwers had been ſo poſitive as to 

aver, that the Value for the eight Bills was unpaid) ix her faid third Anſwers, ib relating to an Act of her 

9wWwn, is no longer poſitive, but varied the Manner of Denial, and ventures no farther than to ſay, — that theſe 

eight Sums which made up the 800 1. in Queſtion, bad not, nor. had tbey or eit ber of them been ſince repaid, to her 

Knowledge, Remembrance or Belief, in which there was likewiſe a plain Evaſion, ſhe only ſaying thoſe Sums 

had not been ſince repaid, whereas the Cuſtom was roved to be 10 pay the Value at or before the Receipt of 

_ the Bill. 1 etl AE 705 | | 2 PRE 

Trin. 1729. Relpon- 7 The Reſpondent in Trinity Term 1729, exhibited her Croſs Bill againſt the Appellant in her own 
a Right, to be paid the 10161. 19 5. and to have an Account of the Dealings between her and the Part- 
vat nerſhip, and as Adminiſtratrix of Franklin to have the Partnerſhip Account taken between them, and 
to have the Profits thereof accounted for to her. Het Bom | 


= - 


Soeres Anfrere - , The Appellant put in his Anfever to ſuch Bill, and thereby in/ited, that the ſaid Note for 10161, 195. 
was a fraudulent Note, and the Account, if any, ſettled, was fraudulent, without the leaſt Notice to him, and 
evithout his Knowledge, Conſent or Privity, and expreſly ſwore that he never knew nor heard any thing of the 
aid Note for 10161. 19 8. nor did the Reſpondent make auy Demand thereof, or of the Money pretended to be 
the Conſideration thereof, till 1727. the? the Reſpondent and the Appellant very often met and diſcourſed to- 
_ gether, as well in 1720. as at other Times; and be inſiſted by his Anfwer, that as Value received is expreſſed 
in Ibe Bills themſelves, the Fact ought to be taken to be ſo, unleſs the contrary be proved; and the rather jince 
no Notice was taken of any of the ſaid Bills in any Entry or Entries in any of the Partnerſhi» Books of 
„ | : fe ET | f 
Mrs. Gofwill proceeded to a Trial at Law on the Note, againſt which the Appellant could not defend 
himſelf, in regard the ſaid Note was undoubtedly wrote by the ſaid Franklin, and dated within the 
Time of the Partnerſhip: And on Proof only of the Partnerſhip, and that the Note was the Hand- 
writing of Franklin, ſhe obtained a Verdict for 1141. | 78 5 
2 Voter, go. The Appellant moved his Lordſhip to revive the Injunction, which had been formerly diſſolved upon 
dhe Allowance of the Plea of the Reſpondent to another Part of the Appellant's Bill, no ways relating 
to this Note; and it was ordered, that upon the Appellant Somers's bringing the Sum of 5701. 103. a 
Moiety of the Money recovered at Law into the Bank of Exglaud, by the laſt Day of the then next 
Term, ſubject to the Order of Court, the ſaid Injunction. was to ſtand revived, which the Appellant 
| paid into the Bank accordingly, where the ſame ſtill remains. m e | 
Reſpondent Gofwill _ Iſſue being joined in both Cauſes, divers Witneſſes were examined, and on the Part of the Appellanr 
3 proved that Somers, it was proved to be the common Practice in Exeter to pay Money for Bills on Friday the Market 
r eg 5” Pay, and not to take the Bills till Saturday the Poſt Day, and the Reſpondent Goſwill, bo attempted to 
preſſing Vue re- Prove, that the Words, VALUE RECEIVED, were not to be regarded, hath by all her Witneſſes proved, that 
ceived, if Sums are lent by ſuch Bills, tho for no longer Time than a Month, Notes of Hand are taken, if Value is 
mentioned to be received in the Bills, but if *tis ſaid Value in Account, then)the Sums for which the Bills are 
drawn are carried to Account, | y | oe 
| — Novemb. 1731. The ſaid Cauſes came on to be heard before his Honour the Maſter of the Rolls, who was then 
ecree of his Ho. leaſed to order, that upon the Original Bill a general Account be taken of the Dealings between the Ap- 
nour the Maſter of P P : & & 5 | 7 
the Rolls. pellant and his Partner Franklin with the Reſpondent, and declared that the Note of the 24th of May 1725. 
for 10161. 19 8. ought not to be taken into the Account; and what, if any thing, ſhould be found due to 
the Complainant and his Partner, from the Defendant Gofwill, the Appellant's Moiety thereof, as alſo 
the Moiety of Franklin, is to wait in the Hands of the Defendant Gofwwill, the Event of the Account 
therein after- directed of the Partnerſhip Eſtate ; but if upon this Account any thing ſhould be found 
due from the ſaid Appellant Somers, and his Partner Franklin, then the ſaid Appellant Somers was to pay 
the ſame to the ſaid Gofwil!, and that the Judgment obtained on the ſaid Note ſhould ſtand as a Sc- 
curity for the ſame; and upon the Appellant's Payment thereof to the Defendant Goſtvill, or if there 
ſhould not be any thing due to her on the Account, then ſhe was at the Appellant's Charge to acknow- 
| N Ve. N 


Verdict at Law. 


oY Bt 
ledge Satisfaction on the ſaid Judgment, and to deliver up the ſaid Note, and the Injunction obtained by 
the Appellant, was thereby continued in the mean time, and the Sum of 5707. 105. brought into the 
Bank, was ordered to be placed out on South Sea Annuities, ſubject to the Order of the Court, and an Ac- 
count was directed ro be taken of the Partnerſhip between the ſaid Gil, as Adminiſtratrix of the ſaid 
Franklin and the Appellant, and the Conſideration of the Coſts of theſe Suits was thereby reſerved. 
18 Novemb. 1732. From which Decree of the Maſter of the Rolls, the Reſpondent appealed to the Right Honourable 
Lord Chancellor's the Lord High Chancellor of Great Britain; and the ſaid Cauſes coming to be heard on the Appeal on 
| Decree. the 18th Day of November 1732. his Lordſhip was pleaſed to order that the ſaid Decree ſhould ſtand 
with this, that in taking of the ſaid Account the Reſpondent Goſoill ſhould be at Liberty to produce the 
ſaid Note of the 24th of May 1725. for 10167. 195. as Evidence before the Maſter, but not as con- 
| eluſive Evidence. | 
Somers's Appeal. The Appellant Somers being adviſed that he was aggrieved in ſuch Part of the Lord Chancellor's 
| Decree, which directs, that in taking the ſaid Account Mrs. Goſcvill ſhould be at Liberty to produce the 
ſaid Note, dated the 24th of May, as Evidence before the Maſter, hath appealed from the ſame to your 
Lordſhips. After which Appeal the ſaid Mrs. Gofwill thought proper to exhibit her Croſs Appeal, al- 
edging, that ſhe was aggrieved by the Decree, becauſe the Sum found by the Verdict at Law was not 
thereby directed to be taken into the ſaid Account; and that if an open Account was to be taken be- 
tween her and the Partners, yet that no Direction ought to have been in ſuch Decree to deprive her of 
the Benefit of any Evidence that might ariſe in the taking of the ſaid Account. 
The Appellant Somers humbly apprehends that there is not the leaſt Reaſon for the Reſpondent 
Goſwill”s Croſs Appeal, but hopes that his Appeal is well founded, and that the ſaid Note ought not to 


be permitted to be brought into the Account, or given in Evidence art all, for the following REASONS, 
amongſt others; | 


Mrs. GolwWill's Croſs- 
Appcal. 


J. For that the Note being the only controverted Thing in the Cauſe, to ſay that the Note ſhall be pro- 
duced as Evidence in taking an Account directed on Purpoſe to ſee whether the Note was fairly obtained, 
is to direct the Note to be given in Evidence in ſupport of itſelf, and is in ſome Meaſure determining in 
Favour of the Note; whereas it is apprehended tliat no Regard ought to be had to a Note given under 
ſuch Circumſtances, and liable to ſo many Objections. | 
IT. For that the ſaid Note was given by Franklin, without the Privity of the Appellant his Partner, at a 
Time when he was under a Contract of Marriage with Mrs. Gofwill, ſo ibat by giving a Note to her, he 
gave it in Effect to himſelf. To „„ = : | 
III. For that it is expreſſed in the ſaid Note, that it was given for ſo much Money borrowed and received, 
and yet now it is not ſo much as pretended that any Money vas then borrowed of the Reſpondent, or 
received by Franklin, N | To 
TY. For that as no Conſideration in Money was paid at the Time of giving the Note, fo the Bills of Ex- 
change, which are the only pretended Conſideration, prove the contrary to what ſhe inſiſts on, they 
being expreſſed to be for Value received, which is the conſtant known, Evidence of the Payment, and 
an Evidence that the Money was paid for them at the Time when they were drawn, and ought to be a 
concluſive one in this Caſe, ſince there are ſo many concurrent Circumſtances, and no Evidence to the 
Contrary. 5 | N RY | 
V. Por that if the Caſe had been otherwiſe, it is incredible that thoſe Bills ſhould have lain from the Year 
1720, to the Year 1725. unpaid for, unſecured, uncatered in her Boe, aud 41 //. unacimanded, A 
eſpecially ſince it is admitted by her Anſwer that ſhe had met with great Loſſes about that Time, that 
ſhe was forced to borrow Money to ſupport her Credit, and was under great Apprehenſions of failing in 
the World ; and yet ſhe does not pretend that ſhe ever demanded either Principal or Intereſt during all 
that Time, or that the Partners were uncapable or unwilling to pay either. She took no Note or Writing 
to ſignify that the Sums included in thoſe Bills were a Loan to the Partners. — She never made any Entry 
or Memorandum of it, even in her own Books, in which theſe very Bills are entered, in the ſame Manner 
as all the other Bills are which are admitted to have been paid, and are only pick'd out of a great many 
others of the ſame Sort: And what makes the Fraud the more manifeſt, is the Reaſon ſhe aſſigns for 
not making any Entry in her Books, alledging, that the Bills were not entered, not becauſe they were in- 
tended to be paid immediately, but becanſe they were intended to lie at Intereſt for ſome Time, which is very 
inconſiftent wwith what. the Reſpondent herſelf ſays in the Sentence next preceding, where ſhe gives it as a Reaſon 
why ſeveral other Bills of Exchange and Money lent them «were not entered, becauſe they were paid again ſoon. 
VI. For that tho' ſhe admits that ſhe law the Appellant every Week, and frequently every Day in the 
Week, yet ſhe does not pretend that ſhe ever gave the leaſt Notice to him of any ſuch Loan or Note 
till the 11th of Zuly-1727. Eo 3 5 5 =, 

VII. For that it is not ꝓroved that this Note was actually given at the Time it bears Date, and from the 
Circumſtances it is moſt probable that it was given after the Diſſolution of the Partnerſhip, tho? dated 
before; or if it was really given before, yet from the Nature of the Account, which ſhe now thinks fit 
to inſiſt upon as the Conſideration of It, the arbitrary Method of computing Intereſt upon Intereſt, it is 
manifeſt that this Account was made yp, not as the Foundation of giving the Note, but to make a Con- 
ſideration for it after it was given, being carried down home to 1727. the Time of the Demand; and 
the rather, becauſe tho the Note is inſiſted upon in the Anſwer to be in the Nature of a ſtated Account, 
yet the Account for the Balance, of which that Note is ſuppoſed to be given, was never produced, nor 

is there the leaſt Proof that any ſuch Account was really made up at the Lime of giving the Note: 
On the contrary, it appears by her own Anſwer, that the Account ſhe thought fit to ſend to the Appellant 
was made up by the Aſſiſtance of Franklin, a great while afterwards, without whom, it ſeems, ſhe was 
not-able to draw it out, nor knew what Demand to make. EE 85 
VIII. For that the Reſpondent can have no Injury done her by ſetting aſide this Note, becauſe ſhe will ſtill | 
| in the General Account which is directed by che firſt Decree, have the Benefit of any Sums of Money that 
were really paid by her, or any Bills for which ſhe received no Conſideration 3 whereas to admit of this 
Note to be Evidence of ſo much Money due, would be to admit of the ſingle Evidence of Franklin in 
Favour of himſelf. _ | | 9 8 
As to the Verdict at Law, as one Partner has a Right in Point of Law to bind the other, a Verdict muſt 
neceſſarily be given for the Reſpondent, upon proving the Hand of Frantlin only, but all the Evidences 
and Circumſtances of Fraud above-mentioned, were not nor could be properly given in Evidence before 
the Jury, but are the ſtrongeſt Reaſons for a Court of Equity to interpoſe, and prevent the Reſpondent 
from having the Benefit of a Note for which ſhe gave no Conſideration. 


For which, and divers other Reaſons, the Appellant Somers hopes that your Lordſhips will be pleaſed to reverſe 
that Part of the Lord Chancellor's Decree, againſt which the Appellant hath appealed, and to make ſuch 
Order as ſhall be reaſonable for the Appellant Somers's Relief ; and that your Lordjhips will be pleaſed to 


J. WILLES. . 
D. RYDER. 


Diſmiſs the ſaid Croſs Appeal of the Reſpondent Goſwill, with Coffs, 


d 989 ; : * 


. Nicholas Somers, - = . Appellant, 


”- 


| a WT ETD. E © * = | Dorothy Gofwill, = = Reſpondent. 


Et e contra. 
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| © 149 E Heard at the Bar of the Houſe of 
3 | 2 ©, ++:  . Loms, en Wednelday, February 6. 1734. 


